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(c) The Defense Nuclear Facilities 
Safety Board reserves the right to re-
quire additional information to com-
plete your request where appropriate. 

(d) Your request should be submitted 
at least 45 days before the date that 
records or testimony is required. Re-
quests submitted in less than 45 days 
before records or testimony is required 
must be accompanied by a written ex-
planation stating the reasons for the 
late request and the reasons for expe-
dited processing. 

(e) Failure to cooperate in good faith 
to enable the General Counsel to make 
an informed decision may serve as the 
basis for a determination not to com-
ply with your request. 

§ 1707.204 Service of subpoenas or re-
quests. 

Subpoenas or requests for official 
records or information or testimony 
must be served on the General Counsel, 
Defense Nuclear Facilities Safety 
Board, 625 Indiana Avenue, NW., Suite 
700, Washington, DC 20004–2901. 

§ 1707.205 Processing demands or re-
quests. 

(a) After service of a demand or re-
quest to testify, the General Counsel 
will review the demand or request and, 
in accordance with the provisions of 
this subpart, determine whether, or 
under what conditions, to authorize 
the employee to testify on matters re-
lating to official information and/or 
produce official records and informa-
tion. 

(b) The Defense Nuclear Facilities 
Safety Board will process requests in 
the order in which they are received. 
Absent exigent or unusual cir-
cumstances, DNFSB will respond with-
in 45 days from the date that we re-
ceive it. The time for response will de-
pend upon the scope of the request. 

(c) The General Counsel may grant a 
waiver of any procedure described by 
this subpart where a waiver is consid-
ered necessary to promote a significant 
interest of the DNFSB or the United 
States or for other good cause. 

§ 1707.206 Final determination. 
The General Counsel makes the final 

determination on demands and re-
quests to employees for production of 

official records and information or tes-
timony. All final determinations are 
within the sole discretion of the Gen-
eral Counsel. The General Counsel will 
notify the requester and the court or 
other authority of the final determina-
tion, the reasons for the grant or de-
nial of the demand or request, and any 
conditions that the General Counsel 
may impose on the release of records or 
information, or on the testimony of a 
DNFSB employee. 

§ 1707.207 Restrictions that apply to 
testimony. 

(a) The General Counsel may impose 
conditions or restrictions on the testi-
mony of DNFSB employees including, 
for example, limiting the areas of testi-
mony or requiring the requester and 
other parties to the legal proceeding to 
agree that the transcript of the testi-
mony will be kept under seal or will 
only be used or made available in the 
particular legal proceeding for which 
testimony was requested. The General 
Counsel may also require a copy of the 
transcript of testimony at the request-
er’s expense. 

(b) The DNFSB may offer the em-
ployee’s written declaration in lieu of 
testimony. 

(c) If authorized to testify pursuant 
to this part, an employee may testify 
as to facts within his or her personal 
knowledge, but, unless specifically au-
thorized to do so by the General Coun-
sel, the employee shall not: 

(1) Disclose classified, privileged, or 
otherwise protected information; 

(2) Testify as an expert or opinion 
witness with regard to any matter aris-
ing out of the employee’s official du-
ties or the functions of DNFSB unless 
testimony is being given on behalf of 
the United States (see also 5 CFR 
2635.805 for current employees). 

§ 1707.208 Restrictions that apply to 
released records. 

(a) The General Counsel may impose 
conditions or restrictions on the re-
lease of official records and informa-
tion, including the requirement that 
parties to the proceeding obtain a pro-
tective order or execute a confiden-
tiality agreement to limit access and 
any further disclosure. The terms of 
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the protective order or of a confiden-
tiality agreement must be acceptable 
to the General Counsel. In cases where 
protective orders or confidentiality 
agreements have already been exe-
cuted, DNFSB may condition the re-
lease of official records and informa-
tion on an amendment to the existing 
protective order or confidentiality 
agreement. 

(b) If the General Counsel so deter-
mines, original DNFSB records may be 
presented for examination in response 
to a demand or request, but they are 
not to be presented as evidence or oth-
erwise used in a manner by which they 
could lose their identity as official 
DNFSB records, nor are they to be 
marked or altered. In lieu of the origi-
nal records, certified copies will be pre-
sented for evidentiary purposes (see 28 
U.S.C. 1733). 

§ 1707.209 Procedure when a decision 
is not made prior to the time a re-
sponse is required. 

If a response to a demand or request 
is required before the General Counsel 
can make the determination referred 
to in § 1707.201, the General Counsel, 
when necessary, will provide the court 
or other competent authority with a 
copy of this part, inform the court or 
other competent authority that the de-
mand or request is being reviewed, and 
seek a stay of the demand or request 
pending a final determination. 

§ 1707.210 Procedure in the event of an 
adverse ruling. 

If the court or other competent au-
thority fails to stay the demand, the 
employee upon whom the demand is 
made, unless otherwise advised by the 
General Counsel, will appear at the 
stated time and place, produce a copy 
of this part, state that the employee 
has been advised by counsel not to pro-
vide the requested testimony or 
produce documents, and respectfully 
decline to comply with the demand, 
citing United States ex rel. Touhy v. 
Ragen, 340 U.S. 462 (1951). A written re-
sponse may be offered to a request, or 
to a demand, if permitted by the court 
or other competent authority. 

Subpart C—Schedule of Fees 

§ 1707.301 Fees. 

(a) Generally. The General Counsel 
may condition the production of 
records or appearance for testimony 
upon advance payment of a reasonable 
estimate of the costs to DNFSB. 

(b) Fees for records. Fees for pro-
ducing records will include fees for 
searching, reviewing, and duplicating 
records, costs of attorney time spent in 
reviewing the demand or request, and 
expenses generated by materials and 
equipment used to search for, produce, 
and copy the responsive information. 
Costs for employee time will be cal-
culated on the basis of the hourly pay 
of the employee (including all pay, al-
lowance, and benefits). Fees for dupli-
cation will be the same as those 
charged by DNFSB in its Freedom of 
Information Act fee regulations at 10 
CFR part 1703. 

(c) Witness fees. Fees for attendance 
by a witness will include fees, expenses, 
and allowances prescribed by the 
court’s rules. If no such fees are pre-
scribed, witness fees will be determined 
based upon the rule of the Federal dis-
trict court closest to the location 
where the witness will appear. Such 
fees will include cost of time spent by 
the witness to prepare for testimony, 
in travel, and for attendance in the 
legal proceeding. 

(d) Payment of fees. You must pay 
witness fees for current DNFSB em-
ployees and any records certification 
fees by submitting to the General 
Counsel a check or money order for the 
appropriate amount made payable to 
the Treasury of the United States. In 
the case of testimony by former 
DNFSB employees, you must pay appli-
cable fees directly to the former em-
ployee in accordance with 28 U.S.C. 
1821 or other applicable statutes. 

(e) Certification (authentication) of 
copies of records. The Defense Nuclear 
Facilities Safety Board may certify 
that records are true copies in order to 
facilitate their use as evidence. If you 
seek certification, you must request 
certified copies from DNFSB at least 45 
days before the date they will be need-
ed. The request should be sent to the 
General Counsel. You will be charged a 
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